Introduction
The passage of the Clean Air Act Amendments of 1990, signed into law as P.L. 101-549 on November 15, 1990, represents the most significant development in environmental legislation in years. Only two prior clean air legislative efforts are comparable in magnitude--the Clean Air Act of 1970 and the 1977 Clean Air Act Amendments.
The 1990 Amendments contain a seemingly unending list of features, with 7 separate titles covering different regulatory programs. They create a new galaxy of regulatory requirements to install more advanced pollution control equipment and to make other changes in industrial operations and even community lifestyle that will lead to reductions in emissions of air pollutants.
Although the 1990 Amendments significantly alter and add to the regulatory requirements of the Clean Air Act, the basic framework and procedural aspects of the Act have remained as established by the 1970 Act and 1977 Amendments.
National Ambient Air Quality Standards (NAAQS) New Source Performance Standards (NSPS) and Prevention of Significant Deterioration (PSD)
The 1990 Clean Air Act Amendments 
Ozone
Because most major urban areas still exceed the National Ambient Air Quality Standards (NAAQS), Congress substantially changed the Clean Air Act requirements for nonattainment areas. The amedments most comprehensively regulate areas not meeting the ozone standard, but contain new provisions directed at attaining other air quality standards as well.
Title I of the bill significantly changes the procedure by which urban areas are to come into compliance with ozone and carbon monoxide limits. The basic compliance process, however, remains unchanged. States will continue to submit plans ("SIP's") to the EPA that are designed to bring all non-attainment areas into compliance within specific time frames.
The principle goal is to reduce ozone pollution. Carbon monoxide is expected to be a long-term problem in only a few cities; particulate pollution, likewise, is not expected to be a widespread problem. The ozone standard is 0.12 parts per million, measured as a 1-hour average. The bill divides areas into five classes by their ozone levels:
1.Marginal (0.121 ppm to 0.138 ppm) 2.Moderate (0.138 ppm to 0.160 ppm) 3.Serious (0.160 ppm to 0.180 ppm) 4.Severe (0.180 ppm to 0.280 ppm) 5.Extreme (0.280 ppm and above) These areas, mostly cities or urban counties, have different deadlines for compliance. The attainment date for Marginal areas is 3 years after enactment, Moderate 6 years, Serious 9 years, Severe 15 years, and Extreme 20 years from enactment of the law. Severe areas with ozone levels above 0.190 ppm have 17 years to reduce ozone pollution. Los Angeles is the only city in the Extreme category.
Non-attainment areas must reduce emissions of volatile organic compounds ("VOC"), a precursor of ozone, by 3% per year (with waivers under certain specified conditions), until the standard is attained. All but Marginal areas must reduce VOC emissions by 15% within 6 years of enactment. After that point, the areas must continue to reduce VOC emissions by 3% annually. The new law expands the geographical coverage of the control program in recognition of the significant role that transported air pollution and community patterns play in the formation of ozone and other pollutants. Control measures will be issued by the EPA in the form of control technique guidelines ("CTG"), which are expected to define the level of control that must be applied to existing sources of pollution. Progress toward attainment of the standards must be based on actual reductions in VOC emissions, beginning with the measured pollution levels on a specified date.
The classifications also determine the control measures which an area must adopt. For example, vapor recovery equipment on gasoline pump nozzles is required for all nonattainment areas except those classified as Marginal. By November 15, 1992, states must submit a state implementation plan ("SIP") revision requiring owners or operators of gasoline dispensing systems to install and operate a system for gasoline vapor recovery for emissions from the fueling of motor vehicles. The EPA has been directed to issue guidance on the effectiveness of the required controls. Facilities selling less than 10,000 gallons of gasoline per month and independent marketers selling less than 50,000 gallons per month are not covered by these rules.
Another major control measure is automobile inspection and maintenance. This program will apply to each urbanized Serious, Severe, and Extreme non-attainment area with a population of 200,000 or more. A vehicle inspection and maintenance program must be upgraded in ozone and carbon monoxide non-attainment areas that already have such programs and must be started in some areas that do not already have them. By November 15, 1992, states are required to implement an enhanced program for motor vehicle inspections. The program must set a performance standard achievable by combining emission testing with inspection to detect problems related to misfueling or tampering with emission control devices. The program must also include inspections of computerized emission analyzers, as well as enforcement through vehicle registration denial unless the state can show that the enforcement provisions of an existing program are more effective. The program is to include annual emission testing unless the state demonstrates that a biennial inspection will be equally or more effective. Inspection, maintenance, and repair of emission control diagnostic systems are required. The program cannot allow waivers for any vehicles covered by the emission control performance warranty or for tampering-related repairs.
The motor vehicle inspection and maintenance program required for Moderate areas also applies to Serious, Severe, and Extreme areas. This differs from the requirement for Marginal areas in that Marginal areas not already required to have a motor vehicle inspection and maintenance program are not mandated to establish such a program. All Moderate, Serious, Severe, and Extreme areas without exception are required to establish an inspection and maintenance program meeting EPA specifications. The EPA is required to issue gruidance on such programs.
Prior to the enactment of the 1990 Amendments, ozone reduction strategies had focused on one major class of precursors--VOC. However, under the new law, the EPA has the authority to control ozone by limiting the other major precursors, nitrogen oxides. Congress reconizedthe important role that nitrogen oxides play in ozone formation and established a stringent set of control requirements for new and existing sources. To ensure that no backsliding occurs from the implementation of previously approved nonattainment correction measures, Congress added a "savings clause" that makes permanent any past improvements in air quality. Improvements made prior to November 15, 1990 may not be discounted when measuring later advances in emissions reductions as required by the new rules.
Another key aspect of the ozone control program is the definition of "major" sources. Typically, they have been defined as those emitting more than 100 tons per year of an ozone precursor. Under the new Clean Air Act, the definition of major sources of polloution has been expanded so that sources with emit less than 100 tons of VOC annually are classified as "major" and required to control emissions. Sources that emit 50 tons per year in Serious areas, 25 tons per year in Severe areas, and 10 tons per year in Extreme areas are considered major sources. This definition is important because "major sources" are required to install reasonably available control technology as defined by the EPA. State Implementation Plans ("SIP's") must include enforceable emissions limitations, related control measures, and schedules and time-tables for compliance that are necessary to meet Clean Air Act mandates. Included among the many SIP requirements are:
1.establishment for systems to monitor, compile, and analyze data on air quality 2.enforcement procedures 3.controls on interstate air pollution 4.procedures to ensure adequate personnel, funding, and authorities 5.monitoring systems 6.a fee schedule to cover the cost of reviewing or implementing permits.
In turn, the EPA will issue minimum criteria that states must meet in their SIPs and set up time-tables and procedures for the approval of those submissions. The EPA must act on each submission, regardless of completion, within 12 months of the filing by a state. Also, the new law requires the EPA to issue Federal Implementation Plans ("FIP's") within 24 months of finding that a state has failed to make an approvable SIP submission.
Areas that fail to prepare or implement a plan to attain air quality standards will either have their federal highway funds reduced or be subjected to a requirement that industrial projects offset emissions by a 2-to-1 ratio.
Carbon Monoxide, Particulates
The bill divides areas failing to meet the carbon monoxide standard into two categories, Moderate and Serious. Moderate areas, with 8-hour averages between 9.1 ppm and 16.4 ppm, have 5 years to meet the standard. Serious areas, with levels of 16.5 and above, have 10 years.
Carbon monoxide non-attainment areas are required to adopt or enhance vehicle inspection and maintenance programs. Another requirement for most or all such areas is an oxygenated fuels program. For both ozone and carbon monoxide, an area within a state may be classified by the EPA as a part of a multi-state non-attainment area. For such areas, the EPA may not approve state plans or revisions that fail to bring about compliance for the entire area. States can petition the EPA and claim that their inability to meet a standard is due to another state's failure to implement required controls. For particulates, all non-attainment areas are classified as Moderate and compliance is required within six years.
Tail Pipe Emissions
The tail pipe emission standards are divided into two tiers. Tier one standards for cars and light trucks will be phased in between 1994 and 1998. The second tier of reductions will take effect in 2003, but only if the EPA decides it is necessary.
Automakers are required to implement design changes that will result in a reduction of tail pipe emissions of hydrocarbons and nitrogen oxides by 35% and 60% respectively, beginning with 40% of the vehicles sold in 1994, 80% in 1995, and 100% thereafter. Comparable reductions are required for vans and pickup trucks. An additional cutback in automotive emissions of 50% will be required after the year 2003 unless the EPA finds that this more stringent standard is unnecessary, technologically infeasible, or not cost effective. States at their option may continue to follow either the federal air quality standards or those of California, but they may not alter either so as to establish a third category.
Light trucks weighing less than 6,000 pounds will not be allowed to emit more than 0.07 grams per mile of oxides of nitrogen (NOx), for a useful life of 5 years or 50,000 miles. A standard of 0.97 grams per mile applies over 10 years or 100,000 miles. Similar standards have been established for hydrocarbons, carbon monoxide, and particulates.
Cold CO Standards
The Act also includes a requirement for automakers to control automobiles during cold weather. The percentage of vehicles required to meet the standard is phased in from 1994 to 1996, as are other automobile standards. 40% of the vehicles sold by a manufacturer must comply with the Cold CO Standard in 1994, 80% in 1995, and 100% in 1996 and thereafter.
Clean-Fueled Vehicles and Fleets
In California, a pilot program will be launched that requires production of 150,000 cleanfueled vehicles per year in 1996 through 1998 and 300,000 such vehicles in 1999 and thereafter. California must insure the availability of fuels for these vehicles. Clean-fueled vehicles are those capable of running on methanol, ethanol, mixtures containing not less than 85% alcohol, reformulated gasoline, diesel, natural gas, LP gas, hydrogen, electricity, or other power source.
Clean-fueled fleet programs must be established by 1998 in all Serious, Severe, or Extreme ozone non-attainment, and carbon monoxide non-attainment areas with population of 250,000 or more as measured by the 1980 census. The "fleet" is defined as 10 or more vehicles that are owned by a single person and capable of being refueled at a central station, but not police or emergency vehicles, vehicles at automobile dealerships and car leasing operations, or vehicles that are garaged at personal residences each night under normal circumstances.
In 25 cities with air pollution problems, 70% of cars and light trucks and 50% of heavy trucks added to fleets must meet the California Clean-Fuel Vehicle requirements. California already has tighter motor vehicle standards than the rest of the country, and states would have the authority to adopt those standards. States that so choose, however, would be restricted as to the other types of controls they could impose.
The fleet program adopts California low-emission standards in 1998 for vehicles weighing less than 6,000 pounds, provided these vehicles are available in California. In the year 2001, the standards will be required to be met without regard to the availability of California vehicles.
Emission Reductions
The rewritten Clean Air Act contains provisions for the reduction of toxic air emissions by over 75% within 10 years largely through application of a maximum achievable control technology standards ("MACT") for each listed schedule. These standards will be based on the best demonstrated control technology or practices used by the regulated industry. The law lists 189 toxic pollutants (both individual chemicals and chemical classes) and allows the EPA to add or delete chemicals from the list. Private parties may petition the Agency for additions and deletions, after which the EPA has an 18-month review period to respond. The burden of proof for listing or delisting a chemical is on the petitioner.
Prior to the enactment of the congressional list, the EPA regulated only coke oven emissions and seven specific toxic pollutants -mercury, beryllium, asbestos, vinyl chloride, benzene, radionuclides, and inorganic arsenic.
By November 15, 1991, the EPA must publish its own list of source categories that emit specified levels of hazardous air pollutants and, in cases where a single source contributes more than one pollutant to the atmosphere, the Agency must consider each pollutant as a separate emission. Major sources (those that admit over 10 tons per year of any one pollutant on the list or 25 tons of any combination of toxics from an entire site) and area sources such as gas stations and dry cleaners, are specifically covered by the rules. Lesser emission quantities and different criteria can be used by the EPA to alter the definition of major sources. By 1995, the EPA must list enough area sources, which must control toxic pollutants, to account for 90% of the emissions of the 30 pollutants on the list which cause the greatest public health risk, and the Agency must propose a national urban air toxic strategy to decrease by 75% the incidence of cancer attributable to such emissions. The Administrator must report to Congress twice in the next twelve years regarding action taken to achieve these reductions in emissions.
The law permits emission reductions to be phased in over 10 years. Emissions standards must be set for at least 40 source categories as listed by the EPA by November 15, 1992. By November 15, 1994, emission standards must be set for 25% of the remainder of the listed source categories. An additional 25% are to be subject to the standards by 1997 and the final 50% are to be included in the program by the end of the year 2000. If the EPA misses the end schedule, all sources that would have been subject to a standard that the EPA failed to promulgate on time must apply for a permit achievable level of control, as certified by an independent engineer. Priority determinations in setting these standards will be based on the adverse effects of the pollutants on human health and the environment, the quantity and location of the hazardous air emissions from each category, and the efficiency of grouping categories. Sources must generally comply with MACT standards within three years after they are issued, although one-year extensions are possible for existing sources. Six years from enactment, after consulting with the Surgeon General, the EPA must complete a study and report to Congress on (1) the level of risk remaining after the MACT reductions are in place and the publich health significance of these risks, and (2) the technologically and commercially available methods and costs for reducing them. The report must also include the actual health affects on individuals living near sources, the risks presented by background concentrations of hazardous air pollutants, and any negative health or environmental consequences to the community that could result from efforts to reduce such risks. Recommendations for Congressional legislation to deal with such risks must be included in the report.
If Congress does not act on the EPA's recommendations, the EPA must set residual risk standards for cancer-causing pollutants whenever the risk is greater than one in one million that a person exposed to a toxic pollutant will develop cancer. These residual risk standards must be promulgated eight years after MACT standards are established. The bill also requires the EPA to issue new source performance standards for municipal trash incinerators, and to conduct a study on toxic pollution in the Great Lakes, Chesapeake Bay and other waters.
Allowance Program
A system of marketable allowances is the compliance linchpin for sources subject to emissions limitations. The term "allowance" means: "an authorization, allocated to an affected unit by the Administrator under this title, to emit, during or after a specified calendar year, one ton of sulfur dioxide." The regulatory program will be implemented in two phases. When it is fully implemented, the ultimate measure of compliance for a source will be its ability to match its annual emissions with the number of annual allowances it holds. The allowances will limit total sulfur dioxide emissions to 8.9 million tons annually by the year 2000. Every affected source must have a continuous emission monitor; allowances are allocated to sources by EPA and traded among sources. At the end of every year actual annual emissions must match actual annual allowances.
An allowance is what is commonly referred to as an emissions permit or a marketable emissions reduction credit. It allows affected sources to emit one ton of sulfur dioxide, and these sources cannot emit more sulfur dioxide than they hold allowances for.
Sources can comply with this rule through one of several methods:
1.By reducing emissions to the level of allowances it holds; 2.By obtaining additional allowances to cover its emissions; 3.By substituting alternative plans in Phase I; 4.By pooling emissions reduction requirements across two or more affected units; or 5.By drafting compliance strategies using limited time extension provisions.
Transfers of Allowances
Allowances can be tranferred among owners and operators of affected sources. However, a transfer is not effective until the EPA receives and records written certification of the transfer. This certification and recommendation requirement clearly contemplates transfers of allowances between unaffiliated owners and operators of affected sources. On the other hand, transfers of allowances among affected sources under common ownership or control would not have to be recorded with the EPA. Moreover, affiliated sources are exempted from the recording requirements and utilities can undertake contractual agreements to aggregate allowances into one allowance pool for common use. Once the allowance pooling agreement is filed with the EPA, the participating utilities are permitted to transfer allowances instantaneously without having to certify the transaction with the EPA.
In addition to acquiring allowances through transfers from other sources, affected sources may also obtain allowances at EPA auctions or through EPA direct sales. Monitoring, Reporting and Recordkeeping In general, all affected sources will be required to install and operate either a continuous emissions monitoring system ("CEMS"), or an alternative system which will provide information consistent with that of CEMS on each affected unit at the source, and to quality assure the data for sulfur dioxide, nitrogen oxides, opacity and volumetric flow.
The owner or operator of any source subject to the acid rain provisions must install and operate a continuous emissions monitoring system on each affected unit at the source. If two or more units utilize a single smoke stack, a separate system is not required for each of them. Monitoring will be required for sulfur dioxide, nitrogen oxides, opacity and volumetric flow rate.
If CEMS data or data from an alternative monitoring system approved by the EPA is not available, the EPA must deem the unit to be operating in an uncontrolled manner. The owner or operator may then become liable for excess emissions fees and offsets.
Phase I -Sulfur Dioxide Requirements
By January 1, 1995, during the first phase of the program, the 110 largest sulfur-emitting electric utitlity plants must meet stricter standards for annual sulfure emissions. Each unit (roughly 265 units and 110 plants) by definition has an output capacity greater than or equal to 100 megawatts and emits at a rate greater than or equal to 2.5 pounds of sulfur dioxide per million British thermal units of heat input. The Phase I allowances are set out in Table A of CAA Section 404, and represent a 40% reduction in total sulfur dioxide emissions from the listed plants.
A Phase I unit, by employing a "qualifying Phase I technology" or transferring its Phase I emission reduction requirements to a unit employing such a technology, can receive a two-year extension from the January 1, 1995 common deadline. A qualifying Phase I technology is defined as a technological system of continuous emission reduction which achieves a 90% reduction in emissions of sulfur dioxide from emissions that would have resulted from the combustion of untreated fuels. Units employing such technology will also be eligible for additional incentive allowances from a reserve established for that purpose.
Phase I, as well as Phase II, will be implemented via a permit program (see Title V); all 2 year extension requests must be included in the permit application. Any unit granted an extension is subject to a reduction in its sulfur dioxide emissions allowances if, after January 1, 1997, it emits sulfur dioxide in excess of its annual allocation.
Phase II -Sulfur Dioxide Requirements
In the second phase of sulphur dioxide reductions, which begins January 1, 2000, about 2,000 utility units with output capacity greater than or equal to 25 megawatts are included in the allowance system. Those with an output capacity of 75 megawatts and with rates greater than or equal to 1.2 lb./mm BTU will be allocated allowances equivalent to the current standard for new sources. The total nationwide sulfur dioxide emissions will be capped at 8.9 million tons annually, although EPA will have a reserve of 530,000 extra allowances from the year 2000 to 2009.
The EPA is also authorized to give allowances to high growth states--those that experienced population growth of 25% or more between 1980 and 1988. The total number of allowances allocated under this section cannot exceed an annual total of 40,000.
Nitrous Oxide Emission Reduction Program
The Nitrous Oxide Emission Reduction Program, unlike the sulfur dioxide "Allowance" Program, is a traditional command and control program. Under this program, the EPA is required, by May 15, 1992, to develop utility emission standards for tangentially fired boilers, and dry-bottom wall-fired boilers (other than cell burners) that emit nitrogen oxides. Plants that are subject to sulfur dioxide controls are covered, and must comply with the emissions standards by 1995. The Agency must issue standards for all other utility boiler types by January 1, 1997.
Permits and Compliance Plans
The basic implementing vehicle for the acid rain program is an operating permit and compliance plan program. All affected sources must prepare and submit permit applications and compliance plans. Phase I permit applications and compliance plans are due in February of 1993. The EPA must act on permit applications within six months of receipt. The applications must specify methods and schedules of compliance and whether the owner or operator intends to use alternative methods of compliance. Compliance plans will bind units to comply with emissions limitations requirements even in cases where alternative compliance strategies fail.
Permits issued to implement the acid rain provisions will be in effect for five years. All acid rain requirements are activated with the issuance of the permit. In the case of nitrous oxides, permits must state that a source cannot emit in excess of the applicable emissions limitation. Concerning sulfur dioxides, the permits state that a source cannot emit the excess of the allowances it holds.
Sources that emit sulfur or nitrous dioxides in excess of the allowances that they possess for any calendar year must pay an excess emissions penalty of $2,000 per ton. The fee will be recalculated annually to keep pace with inflation. It will be high enough so that most pollution control options will be cheaper than continuing to unlawfully emit pollution.
Required Permit Program
Unless so lax that they are preempted by the EPA, states are expected to administer the permit program required by the Clean Air Act Amendments of 1990. States have until November 15, 1993 to develop and submit for EPA approval a permit program blueprint, which must be approved or rejected within one year of submission. In the event that a state fails to propose a permit plan within the applicable time frame, federal highway funds may be withheld and, if that fails, the EPA is authorized to override local law and impose its own permit program on the noncomplying state. If a state submits a permit plan that substantially meets EPA requirements but is not fully approvable, the EPA may grant interim approval. Interim approvals are to be for a maximum duration of two years, and the EPA is expected to insure that no temporary stays of sanctions are granted on an interim basis that inadvertently condone a delaying tactic.
Once a state has a permit program that has been approved on paper, it is expected to follow its terms and conditions, including a schedule for reducing pollution, laid out in the blueprint. Failure to do so, in terms of either administration or enforcement, could again trigger the imposition of federal sanctions. Progress reports must be filed with the EPA every six months, and certification that a state is dutifully following the plan must be filed annually.
